
IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE::::::::::: 

UDALGURI 

  

Present : Smti. N. Talukdar, 

Addl. Sessions Judge, 

Udalguri. 

 

Crl. Appeal No. 23/2016 

 

1. Madan Das,  

2. Pranab Konwar,  

3. Mintul Kaji,  

4. Sahidul Ali  

5. Md. Abdul Mannan Ali…………………..Accused/Appellants. 

-Vs- 

State of Assam………………………..……….Respondent. 

 

For the Appellants   : Mr. Madhav Chandra Narzary, learned Advocate. 

For the Respondent : Mr. M. Khaklari, Addl. Public Prosecutor 

Date of hearing      : 23-03-2018 

Date of judgment   : 03-04-2018 

 

J U D G M E N T 

 

1. The impugned judgment and order dtd. 05-08-2016, passed by 

learned Judicial Magistrate First Class, Udalguri, in connection with 

GR case No. 430/2015, convicting the accused/appellants under rule 

17 of Chapter 5 of General Rules framed under Assam Forest 

Regulation to undergo simple imprisonment for three months and 

sentenced to pay fine of Rupees five hundred each for the offence, 

is under challenge in the present criminal appeal preferred by the 

accused/appellants. 



2. The prosecution case in brief, is that on 28-10-2015, at about 11:30 

a.m., the SSB personnel of B.O.P. Rajagarh A-Coy camp had handed 

over five accused persons namely Madan Das, Pranab Konwar, 

Mintul Kaji, Sahidul Ali and Md. Abdul Mannan Ali alongwith Tata 

Mobile vehicle bearing registration No. AS-25/AC-3220 loaded with 

sawn Gameri timber to forest officials of Nonai forest range office. 

The SSB personnel found the accused persons alongwith Tata 

mobile vehicle loaded with sawn Gameri timbers at Patornala near 

Bangalipara Chowk. The accused persons were produced before the 

Chief Judicial Magistrate Udalguri. Later on Lalit Boro FR-1 of Nonai 

forest range submitted offence report against the accused persons 

under Section 24, 25, 40, 41, 49(A) and 49(B) of AFR Act 1891 

amended Act 1995. 

 

3. The accused appeared before the court and learned trial court 

framed charges under section 24/25 of Assam Forest Regulation, 

1891 and read over and explained the ingredients of charges under 

said section to which the accused persons pleaded not guilty and 

claimed to be tried. 

 

4. During trial the prosecution side examined four (4) prosecution 

witnesses who were duly cross examined by the defence. 

 

5. The defence case is of total denial and no witness was examined by 

the defence. 

 

6. Learned Judicial Magistrate First Class, Udalguri, upon consideration 

of materials on record vide impugned Judgment and Order dated 

05-08-2016, having found the accused/appellants persons namely 

Madan Das, Pranab Konwar, Mintul Kaji, Sahidul Ali and Md. Abdul 

Mannan Ali guilty under Rule 17 of Chapter 5 of General Rules 

framed under Assam Forest Regulation and convicted under said 



rule and sentenced to undergo simple imprisonment for three 

months and sentenced to pay fine of Rupees five hundred each for 

the said offence. 

 

7. I have heard Mr. Madhav Chandra Narzary, learned counsel for 

accused/appellant and Mr. M. Khaklari, learned Additional PP. 

Learned counsel for the appellant has submitted that in this case 

learned trial court framed charges under Section 24/25 of Assam 

Forest Regulation Act, against all the accused persons/appellants. 

Learned trial court going through the evidences on record acquitted 

the accused persons/appellants under Section 24/25 of Assam 

Forest Regulation Act, but convicted them under Rule 17 of Chapter 

5 of General Rules framed under Assam Forest Regulation Act 1891, 

though no charge was framed under said Rule. As such the 

impugned Judgment and Order passed by the learned trial court is 

liable to be set aside. Learned counsel for the appellants has also 

submitted that while examining the accused persons under Section 

313 Cr.P.C., they were not put to any question on any of the 

circumstances those were relied upon by the learned trial court in 

convicting and sentencing the accused/appellants. The object of 

examination of accused under Section 313 Cr.P.C. is to provide him 

an opportunity to explain any of the circumstances which may lead 

to incriminate him so as to enable him to place his defence and 

show his innocence, but learned trial court has failed to take into 

consideration all these facts while passing an Order of conviction for 

a separate offence for which the accused/appellants were not 

charged. 

 

8. On the other hand learned Additional PP appearing for the 

respondent the State submitted that prosecution witnesses have 

adduced cogent and reliable evidence to prove the case under Rule 



17 of Chapter 5 of General Rules framed under Assam Forest 

Regulation. 

 

9. In the present appeal the conviction of the accused/appellants is 

mainly challenged on the ground that they were convicted of a 

separate offence for which no formal charge has been framed 

against them. Learned counsel for the appellant has relied on the 

following two decisions reported in State of Arunachal Pradesh Vs. 

Deepak Kurmi Goala, 1995 (III) GLT 68 and Tania Dabu Vs. State 

of Arunachal Pradesh & Another, 1999 (2) GLT 75. 

 

10. In the decision reported in State of Arunachal Pradesh Vs. 

Deepak Kurmi Goala, 1995 (III) GLT 68. The Hon’ble Gauhati 

High Court has stated that ”The conviction as recorded by the trial  

court is not based on quick-sand. There is no legal 

evidence to sustain and support the conviction, it is 

liable to be quashed. It is accordingly quashed. There 

being no charge under Section 366A, he could not be 

legally convicted. The evidence of having paid Rs. 5/- 

to the victim can by no stretch of law, be said to have 

been established. The essential ingredients of the 

offence under Sections 366A/376 are not at all made 

out. The accused could not have been tried without 

amending the charge as has been erroneously done 

by the trial Court. His conviction, therefore, under 

Section 366A as recorded by the trial court cannot be 

allowed to stand. It is liable to be quashed, and is 

accordingly quashed”.  

 

11. I have also gone through the decision relied on by the appellants 

reported in Tania Dabu Vs. State of Arunachal Pradesh & 



Another, 1999 (2) GLT 75. In the said decision the Hon’ble 

Gauhati High Court has stated that “It is to be pointed that in the  

case in hand, the learned Deputy Commissioner 

framed charges under Section 307 IPC and Section 25 

of the arms act, but no charge under Section 336 IPC 

was framed. Framing of charge is an essential part of 

fair trial -which is one of the basic tenets of the rule of 

law - an article of faith embodied in our Constitutional 

scheme. Charges are intended to give full notice of 

the offence charged against the accused. The object 

of framing charge is to inform the accused as 

accurately and succinctly as possible disclosing to the 

accused in no uncertain term what the prosecution 

intends to prove against him. So is the need of 

examination of the accused under the provisions of 

section 313 CrPC. The object of enabling the Court to 

examine the accused under the said provision is to 

provide an opportunity to the accused in explaining 

any circumstances which may tend to incriminate him. 

Admittedly, in this case, no charge was framed 

against the accused under Section 336 IPC; nor the 

accused was put any question on any of the 

circumstances those were relied upon by the learned 

trial Court in convicting and sentencing the 

accused/petitioner. In these circumstances, it cannot 

be said that: the accused was not prejudiced in his 

trial”.   

 

12.  Learned trial court convicted the accused/appellants under Rule 17 

of Chapter 5 of general rules of Assam Forest Regulation, though 

no charge has been framed under said rule. Learned trial court 

based his conviction on the provision of law laid down under 



Section 221 of Cr.P.C. It has been stated that in the judgment that 

sub Section 2 of Section 221 Cr.P.C. a man may be convicted of an 

offence, although there is no charge in respect of it, if the evidence 

is such as it is sufficient to establish such offence. Learned trial 

court stated that however an offence charge and offence shown by 

evidence to have been committed must be cognate offence. 

Learned trial court is of the view that there is a charge against the 

accused persons that they dragged the timbers in the Nonai Forest 

Range and thereby committed the offence punishable under 

Section 24 of the Forest Regulation Act 1891. It has also been 

stated in the impugned judgment that though the prosecution has 

been failed to prove the allegation that the accused persons 

dragged the timbers in Nonai Forest Range, prosecution has been 

able to prove the facts that accused persons carried forest produce 

in violation of the Rule laid down in Rule 2 (a)(i), Rule 2(a)(ii) and 

Rule 2(a)(iii) of chapter 5 of general rules framed under Assam 

Forest Regulation. 

  

13. Now the vital question to be decided in the instant appeal is 

whether offence charge under Section 24 of Assam Forest 

Regulation Act 1891 and the offences punishable for violation of 

Rule 2 (a)(i), Rule 2(a)(ii) and Rule 2(a)(iii) of chapter 5 of general 

rules framed under Assam Forest Regulation are cognate. Learned 

trial court framed charges under Section 24 of  Assam Forest 

Regulation Act 1891 as follows:  

“that you on or about 27-10-15, in Nonai Forest Range 

caused damage by cutting or dragging of 64 CFT of 

timbers and thereby committed an offence punishable 

under Section 24 of Assam Forest Regulation Act 1891, 

within my cognizance”. 

 



14. I have gone through the Chapter 5 of Assam Forest Regulation 

under Chapter 5 of Assam Forest Regulation transit Rules have 

been framed under Section 40 and 41 of Assam Forest Regulation 

to regulate the transport of forest produce by land and water. Rule 

2 (a) of Chapter 5 of Assam Forest Regulation read as follows:  

2. (a) No forest produce shall be removed except as provided in 

sub-rule (b) of this rule unless covered by a pass which shall be in 

the form of-  

(i) a permit issued by a duly authorised Forest Officer under the 

rules relating to the unclassed State forest or reserved forests, 

allowing the holder to remove forest produce from a specified 

locality; or 

(ii) a certificate of origin (in the form prescribed in Appendix A) in 

the case of forest produce from private lands for which nothing is 

due to Government. Such certificate must be issued by the owner 

of such land or his duly authorised agent must bear such signature 

or stamp of the owner or his agent as has been previously 

registered in the local Divisional Forest Office, and such certificate 

shall be produced by the holder at the revenue specified therein to 

be dealt with as noted hereafter; or  

(iii) a transit pass (in the form prescribed in Appendix B) issued by 

a Forest Officer, authorised by the Divisional Forest Officer, in 

token of full payment of all amounts due to Government on 

account of the forest produce covered by it. In special cases the 

conservator of forest may permit the issue of transit passes by any 

person duly authorised by him. 

Provided that no certificate of origin or other pass shall be required 

for the transport of home grown fati, barua, bakal and bethua 

bamboos. No royalty will be realized on bamboos of these kinds 

unless they are known to have come from Government forest. 

 



15. Thus it appears that while section 24 of Assam Forest Regulation 

Act 1891 is relating to penalties of trespass or damage in reserved 

forest, rule 2(a) is laid down the transit rules to regulate the 

transport of forest produce by land and water. So both the offences 

are distinct and separate offences. Therefore offences under 

Section 24 of Assam Forest Regulation Act 1891 and offence for 

violation of transit rules cannot be said to be cognate and similar 

offence. Therefore I am of the considered view that learned trial 

court has misunderstood and misinterpreted the provision of law. 

 

16. The basic requirement of a fair trial in criminal case is to give 

precise information to the accused as to the accusation against 

him. Such information as to the accusation is vitally important to 

the accused in preparation of his defence. What is important to 

note in this case is that the procedure adopted for the trial of the 

case is trial of warrant cases instituted otherwise then on police 

report. Hence, after examination of PW1 Angom Chaothoi Singh, 

Asstt. Commandant SSB, who is the principle and vital witness of 

the case, charges were framed against the accused appellants. 

Under such circumstances the prosecution cannot take aid of 

provisions of law laid down in section 221 Cr.P.C. and cannot claim 

that it is doubtful which of several offences the facts which can be 

proved will constitute. Moreover offence under Section 24 of Assam 

Forest Regulation Act 1891 and an offence punishable under Rule 

17 of Chapter 5 of general rules of Assam Forest Regulation are not 

cognate offence. Hence, I am of the considered view that the 

conviction and sentence of the accused/appellants is liable to be 

interfered with and set aside. 

 

17. In view of above discussion it is needless to discuss the evidences 

on record and examine the truthfulness and credibility of the 

testimony of the prosecution witnesses. 



 

18. In the result the appeal is allowed on contest. The impugned 

Judgment and Order dated 05-08-2016 is hereby set aside. The 

accused/appellants are acquitted and set at liberty forthwith. 

 

19. Bail bond executed by the accused/appellants namely Madan Das, 

Pranab Konwar, Mintul Kaji, Sahidul Ali and Md. Abdul Mannan Ali 

and the sureties shall remain in force for another six months under 

the purview of provision under section 437-A Cr.P.C. 

 

20. Sent back the original case record of GR Case No. 430/2015 to the 

court of Chief Judicial Magistrate, Udalguri, with a copy of the 

Judgment, forthwith. 

 

21. Judgment signed, delivered and pronounced in the open court 

today the 3rd day of April, 2018. 

 

 

Dictated and Corrected 

 

 

(N.Talukdar)     (N.Talukdar) 

Addl. Sessions Judge   Addl. Sessions Judge 

Udalguri      Udalguri 


